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operate to extinguish the title of the mortgagee or discharge the 
lien of the mortgage unless the money tendered is placed in the 
custody of the court. 5 

A third view is taken in New York and a few other jurisdic- 
tions where the old common law mortgage has undergone a com- 
plete change ; the mortgagee has not the legal title, and the mortgage 
is nothing more than a security for the debt. In those states, the 
courts have logically followed the analogy of a pledge and hold that 
a mere tender, after default, even where the money has not been 
deposited in court, is sufficient to destroy the lien. 6 

For California to be logically consistent with her own interpre- 
tation of a mortgage she would have to adopt the New York rule. 
The California mortgage appears to be little more than a pledge, 
the title being in the mortgagor. But California has taken the 
view that a tender after the day does not destroy the lien. 7 In 
Perre v. Castro the court said, "The debtor is as much in default 
for not paying when the debt is due as the creditor is in default 
for not receiving the money afterwards when offered. It would be 
very harsh to hold that the debt is lost — the general effect of losing 
the security — by a mere refusal at a particular moment to receive 
it." The case is a good illustration of the tendency of the courts 
to cling to the common law conception of the mortgage when a 
strict analogy to liens leads to apparently undesirable results. 8 

Another example of this tendency of the courts to avoid the 
harshness of the New York rule is shown in the Washington case 
of Easton v. Littooy, 9 where the decision was that "in order to dis- 
charge the lien, the proof must be clear that the refusal was palp- 
ably unreasonable, absolute, arbitrary and unaccompanied by any 
bona fide, though mistaken, claim of right." There is some 
authority for this restriction. 10 

F. H. W. 

Municipal Corporations: Special Assessment of Railroad 
Right of Way for Improvements. — Can a special assessment of 
a local improvement validly levied upon land occupied by a rail- 
road right of way be collected, or is this a situation in which there 
is a right without a remedy? At first sight it might seem that 

s Maxwell v. Moore (1892), 95 Ala. 166, 10 So. 444, 36 Am. St. Rep. 190. 

6 Kortright v. Cady (1860), 21 N. Y. 343, 78 Am. Dec. 145; Thomas v. 
Seattle Brewing Co. (1908), 48 Wash. 560, 94 Pac. 116, 15 L. R. A. (N. S.) 
1164, 125 Am. St. Rep. 945, 15 Ann. Cas. 494. See note in 3 California Law 
Review, 336. 

7 Perre v. Castro (1860), 14 Cal. 519, 76 Am. Dec. 444; Himmelmann v. 
Fitzpatrick (1875), 50 Cal. 650. 

8 Accord, Knollenburg v. Nixon (1903), 171 Mo. 445, 72 S. W. 41 

9 (Wash., June 23, 1916), 158 Pac. 531. 

ioCanfield v. Conkling (1879), 41 Mich. 371; Renard v. Clink (1892), 
91 Mich. 1, 51 N. W. 692; Union Mutual Life Ins. Co. v. Union Mills Co. 
(1889), 37 Fed. 286; Cf. Williams v. Ashe (1896), 111 Cal. 180, 185, 43 
Pac. 595. 
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there would be two ways in which such an assessment might be 
collected; that is, first, by a personal judgment against the railroad, 
and, second, by sale of the land occupied by the railroad either 
subject to, or freed from, the easement of the railroad right of way. 

If the assessment could be made a personal liability of the rail- 
road there would be no difficulty in collecting it. But in Atchison, 
Topeka & Santa Fe Railway Company v. Reclamation District No. 
404, 1 a case in which a special assessment was levied upon a rail- 
road right of way by a reclamation district, it was held that the 
special assessment could not be collected by "resort to a personal 
judgment to enforce payment" thereof. The foundation upon 
which the court rested this decision seems unshakable. The Cali- 
fornia code provides that delinquent reclamation district assess- 
ments are to be collected by sale of the property assessed, 2 and no 
other means being authorized, it follows that this is the exclusive 
method to be pursued in their collection. Furthermore, under the 
rule of Taylor v. Palmer, 3 any statute which attempts to make the 
landowner personally liable for a special assessment is unconstitu- 
tional. 

Is it possible to sell the land occupied by the railroad right of 
way either subject to the easement of the right of way, or freed 
from it? While it is legally possible to sell the fee of the land 
subject to the railroad's right of way, 4 this is not ordinarily prac- 
ticable, because the railroad is in general entitled to the exclusive 
possession of the right of way so long as it continues to use it, and 
consequently the value of the bare fee is highly speculative. On 
the other hand it was held in Southern California Railway Com- 
pany v. Workman that a fractional portion of the easement of a 
railroad used for its right of way cannot be sold under a special 
assessment unless such sale has been authorized by the legislature 
in "clear and unambiguous language." 5 This decision proceeds 
upon the theory that the railroad is dedicated to public service, and 
that a sale of a portion of its right of way would "greatly disturb 
the public use and interest." It is interesting to note, however, as 
to the three cases from which the California court quotes in reach- 
ing this decision, that one has been stripped of its authority by 
subsequent decisions, and that the effect of a second has since been 



1 (July 22, 1916), 52 Cal. Dec. Ill, 159 Pac. 430. 

2 Cal. Pol. Code, § 3466. 

3 (1866), 31 Cal. 241; Beaudry v. Valdez (1867), 32 Cal. 269; Gaffney v. 
Gough (1868), 36 Cal. 104; Coniff v. Hastings (1868), 36 Cal. 292; Manning 
v. Den (1891), 90 Cal. 610, 27 Pac. 435; Santa Cruz Rock Pavement Co. v 
Bowie (1894), 104 Cal. 286, 37 Pac. 934. 

*Schaffer v. Smith (1915), 169 Cal. 764, 147 Pac. 976. 

'Southern California Railway Co. v. Workman (1905), 146 Cal. 80 82 
Pac. 79; Fox v. Workman (1909), 155 Cal. 201, 100 Pac. 246. See also, 
San Pedro etc. Ry. Co. v. Pillsbury (1914), 23 Cal. App. 675, 139 Pac. 669; 
Los Angeles Pacific Co. v. Hubbard (1911), 17 Cal. App. 646, 121 Pac. 306. 
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nullified by legislative action. 6 These facts suggest that on 
principle the Workman case might possibly bear reconsideration. 
The real basis of the doctrine of the last named case is that the 
public interest is so vitally involved in the sale of a fractional por- 
tion of a railroad right of way that it must be presumed that the 
legislature did not intend general words such as "land," or 
"property," as used in the authorization of the sale, 7 to include 
such property as a fractional portion of a railroad right of way. 
The fact that the public interest is vitally concerned is a pre- 
requisite to the application of this doctrine. But, in reality, would 
the public interest be vitally affected by the authorization of the 
sale of a fractional portion of a railroad right of way? The- 
oretically, it might possibly have been argued prior to 191 5 that this 
question should be answered in the affirmative, but in that year 
the legislature cut the last prop from under this argument by giving 
the Railroad Commission power to co-ordinate, in the public inter- 
est, the service of the various railroads of the state : 8 practically, 
this question could never have been answered in the affirmative, 
for no solvent railroad would ever allow its road to be cut in two 
to pay a validly levied special assessment. If the situation ever 
actually came to a point where it was either a question of the rail- 
road's paying the assessment, or having a portion of its right of 
way sold, the railroad would choose the former course. The 
anomaly of freeing any one — even one exercising such a high pub- 
lic trust as a railroad — from the duty of bearing his share of the 
expense of public work ought, if possible, to be avoided. 

R. E. H. 

Persons: The Status of Convicts. — The Corpus Juris of 
Justinian imposed the loss of the status libertatis on one con- 
demned of crime. This meant not only the loss of liberty but the 
loss of juristic personality and civil rights as well. 1 So also by 
the ancient common law one guilty of treason or other felony suf- 
fered the double penalty of loss of liberty and loss of legal exist- 
ence denominated civil death. 2 So persistent in juristic thought 
has been this ancient conception of loss of status or capacity as 
incident to conviction for crime, that we find a ban, in many 



6 Gilsonite Construction Co. v. St. Louis, I. M. & S. Ry. Co. (1912) 
240 Mo. 650, 144 S. W. 1086; Heman Construction Co. v. Wabash R Co' 
(1907), 206 Mo. 172, 104 S. W. 67; Wisconsin, Laws of 1903 Ch 25 : 
Chicago, M. & St. P. Ry. Co. v. City of Milwaukee (1912), 148 Wis. 39, 
133 N. W. 1120. 

'Cal. Stats. 1899, p. 157; Cal. Stats. 1891, p. 196; Cal. Pol. Code 
S 3466 

8 Cal. Gen. Laws, Art. 2886, § 22. 

1 Sohm's Roman Law, Ledlie (1892), 122. 

M Bl. Com. 132, 133; 4 Bl. Com. 336; Co. Litt. 199, 200, 132; Avery 
v. Everett (1888), 36 Hun. 6, 110 N. Y. 317, 18 N. E. 148, 1 L. R. A. 264, 6 
Am. St. Rep. 368. 



